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Federal-State Cooperation for Education 


[Editor’s Note: The author is Associ- 
ate Commissioner for Federal-State 
Relations, Office of Education, U. S. 
Department of Health, Education, 
and Welfare, Washington, D. C. His 
article is adapted from remarks made 
at an in-service conference for mem- 
bers of local boards of education held 
at the Institute of Government, 


April 1.) 


“Only a junior partner.” This is 
what former Commissioner of Edu- 
cation Keppel called the Federal Gov- 
ernment; and in this phrase he caught 
the whole tradition of the control and 
support of public education in the 
United States. 


He suggested one inescapable fact: 
that education in this nation succeeds 
or fails on the basis of what happens 
at the hands of the other partner: the 
State and that extension of itself by 
which it discharges most of its re- 
sponsibilities for education on the lo- 


cal scene—the local board of educa- 
tion. 


During the first hundred years of 
education in these United States, the 
Federal Government was not generally 
considered a partner at all. The Fed- 
eral Constitution did not even men- 
tion education. Even so, the threads 
of Federal aid to education have from 
the beginning been woven into our 
pattern. Before we had our first Pres- 
ident, the Federal Government, in the 
Ordinance of 1787, set aside public 
lands for education in the States. And, 
as it has turned out, the Federal Con- 
stitution has been a framework with- 
in which the Federal Government 
could legally turn its hand to help 
the States whenever the need for help 
became overwhelmingly obvious. 


Purpose of Federal Aid 


_ For a hundred years now, this help- 
ing hand—which is what the junior 
partnership, in the end, amounts to— 
has been extending itself to the States. 
The help has been given to meet var- 
tous needs; yet, looking back, we are 
struck by the consistency of the Fed- 
eral role. Federal aid to education has 
always been given for one of four 
large purposes. 


The main purpose has been to bol- 
ster the nation’s supply of trained 
men and women. The first Morrill 
Act, in 1862, for example, provided 
opportunities to develop the agricul- 
tural and technical know-how we so 
urgently needed at that time. And 
the need for well-trained manpower 
was behind the vocational education 
acts we have on the books—The 
Smith-Lever Act, the Smith-Hughes, 
the George-Barden, and all the rest. 

The need for scientists and for peo- 
ple to represent us ably in foreign 
countries—this was behind some parts 
of the National Defense Education 
Act, just as other parts were inspired 
by the nation’s eagerness to identify 
the talented and develop their talents 
—an eagerness that translated itself 
into a demand for programs for train- 
ing teachers and counselors. 

The second purpose began express- 
ing itself five years after the Morrill 
Act, when Congress established the 
Office of Education. Then began a 
form of Federal aid which has flowed 
forth without interruption ever since 
—Federal aid in the form of educa- 
tional information. The Office of Ed- 
ucation not only has served as a sta- 
tistical clearing house for the Nation 
but has communicated information 
out of the broad perspective it has 
gained from having a national view. 

These two purposes—manpower ard 
educational information for the Na- 
tion as a whole—were the dominat- 
ing one until the 1950’s. 

Then came the decade that saw the 
first overt signs of the social and 
technological revolution in which we 
now live. This was the decade that 
prompted Federal aid for a new pur- 
pose—for research and experimenta- 
tion in education. It brought the Co- 
operative Educational Research Pro- 
gram, born out of a national convic- 
tion that a new era was beginning— 
an era that would soon make some of 
the old ways and some of the old ideas 
obsolete. This program began about 
ten years ago with less than a million 
dollars; today the research programs 
in the Office of Education have au- 
thorizations totaling almost a hundred 
times one million. Research is expen- 
sive: Educational agencies and institu- 
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tions do not have the money on the 
scale required. The Federal Govern- 
ment, therefore, extends its helping 
hand. 

The fourth purpose is one that no 
State or group of States could ful- 
fill, no matter what their resources. 
This is the purpose that gives educa- 
tion its international dimension—the 
exchange of students and teachers, the 
learning from others as we help them 
to learn from us. This purpose, though 
it enriches us here at home, belongs 
to the realm of international relations 
and therefore must be the responsi- 
bility of the Federal Government. 

I have drawn you a rough profile 
of the assistance you have had from 
your Federal Government. Behind the 
shape of it is another; for each act is 
essentially an emergency measure. 
Each act is a crash program to deal 
with an immediate crisis. In other 
words, the role of the Federal Gov- 
ernment has consistently been to give 
support in selected areas. 


State and Local Role 


In contrast, the work of the State 
and the local community has been to 
carry out the over-all, day-to-day, in- 
season-and-out, never-faltering busi- 
ness of seeing that balance is main- 
tained and that school keeps. From 
the standpoint of money alone, the 
role of the State and the school dis- 
trict is patently paramount. The Fed- 
eral Government, on the basis of what 
it contributes toward meeting the 
costs of running the elementary and 
secondary school—today, about 6.5 
percent of the total—could hardly 
claim more than a limited role, even 
though the usefulness of its contribu- 
tions has been considerable. 

The responsibility of the State and 
the local community is one which all 
of you here today share, whether you 
are members of a local school board 
or officials of a State government. 
You share it by a long series of prece- 
dents, legal as well as historical. Over 
the years the courts have repeatedly 
affirmed the idea that since school 
boards are created by the State and 
the State has delegated to such boards 
the power necessary for the opera- 
tion of the schools, local boards are 








extensions of the State government. 
In the end, the final responsibility for 
the quality of public education in 
each of the States comes home now, 
as it always has come home, to the 
State and local boards together—and 
to the people who select them. 

If the new act for elementary and 
secondary education implies anything 
for this close partnership of yours, it 
implies this: that in the future this 
partnership must be even closer and 
stronger than it has been in the past. 
This is part of what I read between 
the lines in Section 604 of this act, 
which prohibits your junior partner, 
the Federal Government, from com- 
ing between you. It says this: ‘“Noth- 
ing contained in this Act shall be 
construed to authorize any depart- 
ment, agency, officer, or employee of 
the United States to exercise any di- 
rection, supervision, or control over 
the curriculum, program of instruc- 
tion, administration, or personnel of 
any educational institution or school 
system, or over the selection of li- 
brary resources, textbooks, or other 
printed or published instructional ma- 
terials by any educational institution 
or school system.” By these words, 
the Congress of the United States has 
again expressed the Nation’s will: that 
the heart of education be kept in 
your hands. 

The State—I use the term now in 
a sense that includes the local school 
board—is the senior partner for at 
least three reasons: first, because the 
Tenth Amendment implies that the 
power of establishing and maintaining 
an educational system is reserved to 
the States; second, because the people’s 
will, all through our history, has been 
to preserve a decentralized system of 
education; and third, because the 
State, when it delegates responsibility 
to local school boards, does not in 
truth relinquish any of its ultimate 
responsibility either for quality or for 
equity. In fact, the educational power 
of any State is greater than that of 
the Federal Government, subject of 
course to the limitations placed upon 
it by the Supreme Court’s interpre- 
tation of the Federal Constitution— 
and by the bottom of its own pocket- 
book. 


The Elementary and Secondary 
Education Act of 1965 


The Congress of the United States, 
responsive as it is to the people’s will 
and committed as it is to the safe- 


2 


guarding of vitality of State action, 
places a premium on strength at the 
State level. It did so most recently 
in the Elementary and Secondary Ed- 
ucation Act of 1965, in which, for 
the first time in history, it expressly 
stated its wish, as a matter of policy, 
that State departments of education 
be strong. 

True, this wish has been evident in 
other acts, but only by implication. 
The National Defense Education Act, 
for example, gives the State agencies 
funds to use in expanding their super- 
visory staffs for certain academic sub- 
jects, improving their services in coun- 
seling and guidance; and doing a bet- 
ter job of collecting and reporting sta- 
tistics. Now, however—I want to re- 
emphasize this point — now for the 
first time the Congress clearly says to 
State departments of education, “Be 
strong! Gird yourselves for change 
and challenge. And here is money to 
help you do it.” 


State governments and their agents 
do indeed need strength for the de- 
cisions they must make and the work 
they must do in the crucial decade 
now beginning. What these decisions 
will be, and what priority they will 
have—this will be up to you—up to 
the States and the local communities. 
Whatever those decisions are, however, 
I am certain they will be in some way 
a response to the trends of our times. 
I am certain that you will do more 
than before to salvage and foster hu- 
man talent in every level of society; 
that you will look more to the find- 
ings of research for guidance in your 
decisions; that you will work harder 
to break down barriers of all kinds in 
our society. 


We can read the trends of the times 
all about us these days. We can read 
them in the Acts of Congress, for one 
thing; and I suggest that the Ele- 
mentary and Secondary Education Act 
of 1965 is full of clues to our future 
in education. Let us go through the 
Act title by title, reading it not so 
much to gets its details as to see its 
broad purposes. 


Title I 


Title I offers the States a weapon 
against poverty. Title I says some- 
thing like this: “The public school is 
the most logical institution this Na- 
tion knows of to show the way up 
and out for children at the bottom 
of the socio-economic scale. And it is 







































































































time, now, for the schools to make, Me Title Ill 
special effort to do just that, to 4 
whatever it takes.” Title 

To the schools, however, this is ny sae 
a new assignment. No, this one the cultura 
have always carried on their sho) million 
ders, for it is the logical conclusion that i” 
of the American ideal: equality of op exciting 
portunity for every man. are 

Over the years the American 90m 

; JCan pe He Throug 
ple have struggled with this masiy the scl 
assignment, and we can look back mf work | 
much of our record with pride. WefB a cencie 
can look back, for example, at ther. ee 
markable performance our public MB industi 
school system gave some decades q arts, 2 
—a performance which many hay school 
called its finest hour. inative 

Your own Harry Golden, who i @ tual re 
one of the products of that accom. ty toa 
plishment, speaks of it with admin. Unc 
tion. “In the early 1900's,” he say, MM <chool 
“I was a pupil in Public School 200% the re 
in New York City. I didn’t knowit Mines t 
at the time, but I was part and pared Mand tl 
of the most successful experiment in sult, 
the history of human relations across 
experiment in which a million immi-% the } 
grants were made into citizens inif® yest ¢ 
single generation.” 

“This is what the American public {Title 
school system did,” Mr. Golden says ; 
“They made the stranger feel x Ti 
home.” Offic 

You see, it’s as I said: the assign- _ 
ment handed us in Title I is not nev. je “8 
We still have it to do — to mkmm “ P 
millions of children feel at home inf °™ 
America. These children were bom yo 
here, but through poverty and cit “ 
cumstance they are as much strang- rf 
ers to the American way of life as if pee 





they had been born on the other sid 
of the world. The task of making 
them feel at home is almost stagger 
ing, but we can do it. We can do it if 
we pool our imagination, our effort, 
our will. 
































Title II 








Title II makes available $100 mil 
lion this year to buy library books for 
the schools. And not library books 
only, but textbooks, magazines, tapes 
phonograph records—any kind of im 
structional materials that will awak- 
en the minds and spirits of children 
to the excitement of learning. Lik 
Title I, it provides that the advan 
tages bought with Federal monty 
should be made available to all chil 
dren, whether they are enrolled in 
public or nonpublic schools. 
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Tithe II 

Title III tells us to think of our 
schools as the center of our entire 
cultural enterprise. It provides $75 
million this year for an innovation 
that promises to be one of the most 
exciting developments in American 
education—an innovation called Sup- 
plementary Centers and Services. 
Through these centers and services 
the schools are being encouraged to 
work closely with other community 
agencies—to draw on all of the com- 
munity’s resources: the resources of 
industry and science, of labor, of the 
arts, and of the home. In short, the 
schools are being asked to find imag- 
inative ways of opening the intellec- 
tual resources of the entire communi- 
ty to all of its children. 

Under this title, each local public 
school, working in cooperation with 
the rest of the community, determ- 
ines the kind of center it will have 
and the services it will give. As a re- 
sult, we ought to have grat variety 
across the country and the schools of 
the Nation should reap a rich har- 


vest of stimulating ideas. 


Title IV 


Title IV adds something new to the 
Office of Education’s cooperative re- 
search program. It adds two new 
things that are particularly appealing 
to persons who, like yourselves, wel- 
come any narrowing of the gap be- 
tween the research laboratory and the 
classroom. 

First, it authorizes as much as $100 
million over the next five years for 
the construction of regional or nation- 
al research laboratories. We hope 
eventually to have a network of about 
20 of these laboratories covering the 
country. Each one will bring together 
university scholars, public school peo- 
ple, and people in State departments 
of education. Others may join in the 
work too—even private business and 
industry. Each laboratory will not 
only do research and experimentation 
but will test its findings in the 
schools. In other words, the research- 
ets will work hand-in-glove with 
teachers and school officials, both 
State and local. Each laboratory will 
also be a training ground for research- 
ers and for the teachers who will be 
applying the results in the schools. 
Nine of these laboratories are now 
| getting started; Among the proposals 
for others now under consideration is 
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one that would include North Caro- 
lina. 

The second addition in Title IV is 
a provision for grants to colleges and 
universities—and to other public or 
nonprofit agencies, institutions, and 
organizations—to enable them to ¢rain 
people for doing educational research. 
This year the Office of Education has 
eight million dollars to spend for this 
purpose. Some of this money, con- 
ceivably, will go to local schools, per- 
haps to support research traineeships 
and internships, perhaps to import 
special research talent. 


Title V 


Now add Title V, of which I have 
already spoken, and you have the 
whole package. It’s a _ substantial 
package—all for education. It is mon- 
ey principally. But it is also a chal- 
lenge. 


The Challenge 


What will you do with it? The job 
of doing something with this Act 
is in your hands and in the hands of 
your people, out in the towns and 
cities and communities where they 
and their children live. 

The American people, in making 
their will known in this Act, have, 
in effect, asked every leader at both 
the State and the local level to ac- 
cept responsibility for education. 
They have asked for a cooperation 
among people and among agencies, 
and even among States, that is unprec- 
edented in our history. 

What will the States do? I could 
easily turn to the specifics of the Act 
and talk to you about the responsi- 
bilities of the States as they are spelled 
out in the Act—such as the fact that 
under Title I the States will approve 
the applications from local schools 
and work out equitable bases for dis- 
tributing the money. Or the fact that 
under Title II the States will set up 
the criteria for library books. And the 
fact that under Title III] the States 
will review all applications from lo- 
cal agencies for Supplementary Cen- 
ters and Services and make recom- 
mendations to the Federal Govern- 
ment. 

But to do this would be too easy. 
You have come here, I know, to con- 
sider larger responsibilities—responsi- 
bilities that are not spelled out in 
legal langauge. These are the chal- 
lenges that force us to think, to 


analyze, to plan, and to be aggressive 
in our action. 


The Decisions 


To put it another way: The road 
ahead of us is a road of decisions. 
Somewhere along the line someone has 
to decide—and this should not be the 
Federal Government—what we will 
teach in our schools, who will teach 
it, where they will teach, when they 
will teach, and how they will teach. 
And someone has to work out the 
framework—financial and otherwise 


—within which these decisions will 
be made. 


These are decisions which only State 
legislatures have the first authority to 
make; but they have wisely delegat- 
ed this authority, at least in part, to 
local school districts. I say im part. 
Local school districts do select their 
own teachers, do assign them to class- 
rooms, do provide the buildings, do 
specify the hours and days when 
school will “keep,” and do provide 
the facilities, equipment, and materi- 
als, which to some extent, determine 
the method of teaching; and for all 
this they do make budgets and 
somehow manage to stay within them. 
But behind this great catalog of de- 
cisions passed on to local communi- 
ties the authority of the State still 
stands. 

The hand of the State still shows, 
for the local district can make deci- 
sions only within the framework of 
State policy. Almost every State sets 
the terms under which it will certify 
a teacher. In broad terms, almost 
every State sets guidelines for the pro- 
gram of studies. Every State requires 
school buildings to be safe and sani- 
tary. It sets certain limits on teacher 
load, teacher-pupil ratios, class size, 
and length of school year. 

In short, the State, however much 
it may delegate the management of 
the schools to local boards, cannot 
escape its ultimate responsibility. Al- 
though I have only begun to enumer- 
ate the responsibilities of the States in 
education, I have already suggested 
the complexity of the decisions that 
State governments and their agents 
must make in the crucial decade now 
beginning. Time is precious and we 
must get to work quickly to analyze 
the situation and find what comes 
first and what should follow. The or- 
der will differ from State to State 
but I would like to suggest that in 
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almost all States at least three ideas 
will take precedence. 


Urban Population 

First, the States will take a new 
measure of what it means to be re- 
sponsible to a population largely ur- 
ban. Not only will they consider what 
this means in terms of manpower 
needs and, therefore, in terms of edu- 
cational institutions and curriculum, 
but they will consider what it means 
for the distribution of funds. They 
will ask, for example, whether their 
distribution of State aid recognizes 
the needs and requirements of its ur- 
ban communities? 


Local Management 

Second, the States will weigh once 
more the principle to which they have 
been so long devoted—the principle 
that the operating management of the 
schools should be delegated to local 
school districts. And the States will, 
I trust, find new virtue in this prin- 


ciple now that bigness and consolida- 
tion rather than smallness and disper- 
sion are more and more the rule in 
our great decentralized system. 

For education is an intensely per- 
sonal matter: the intimate essence of 
it denies the possibility of mass solu- 
tions to educational problems. It takes 
place wherever the learner is—in his 
home, in his school, wherever he goes. 
It takes place in that face-to-face 
confrontation between himself and his 
teacher—a relationship we can best 
protect by keeping the operation of 
the schools close to the people. 


Communication 
Third, the States will become the 


master links in the communication 
process—links not only between gov- 
ernment and government but also 
between school and school, and be- 
tween the public and all its schools. 
For the local school, the importance 
of having a good line of communica- 


tion to a good source of informatio, 
cannot be overestimated. Indeed, th 
local participants in the decision-mgk. 
ing process will be equal to their tay 
only if they are in cooperation anj 
coordination with other local decision. 
makers and other levels of decision 
making. If the State educational agen. 
cy, by being a well-nigh infallible ang 
completely generous communicator, 
can keep a multitude of local school 
decisional systems well informed, it 
will proliferate the choices open to 
local schools for solving their prob. 
lems. If there is a goal more worth 
striving for, I don’t know what it is, 

For the State itself, of course, hay- 
ing information about every aspect of 
the schools and their work is the key 
to its strength. If it does not have 
facts, it is almost powerless. 

And for the Federal Government, 
reliable information from the State 
is indespensable. Well supplied with 
the facts they need, the States and th ff 





A Seminar for School Superintendents, 
City and County Managers 


The Public Schools and 
City and County Management. 


[ Editor’s Note: The author is an As- 
sistant Director at the Institute whose 
fields-of concentration include per- 
sonnel administration and municipal 
and county management. | 


“What do school superintendents 
and city managers have in common?” 
asked several of the 73 participants as 
they gathered in Chapel Hill on 
March 10 for the seminar on “The 
Public Schools and City and County 


Management.” 


Early sessions witnessed a few 
charges and counter charges and the 
occasional use of “‘you” and “us.” 
However, after two days of lectures 
and panel discussions the 23 superin- 
tendents, 20 city managers, and nine 
county managers, agreed that they 
shared common problems and similar 
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administrative responsibilities. Many 
expressed the hope that the seminar 
might motivate superintendents and 
managers to recognize the need for 
(1) close and continuous communi- 
cations, (2) joint planning on site 
location, (3) cooperation in the use 
of public facilities, and (4) greater 
coordination in planning for financ- 
ing capital improvements and_ in- 
creased support for existing programs. 


The 21 speakers and panelists cov- 
ered a wide range of topics. In the 
opening session, Edwin Gill, State 
Treasurer and director of the Local 
Government Commission, expressed 
the belief that “the habit of good 
government” is an accurate appraisal 
of the public schools and city and 
county government as well as state 
government in North Carolina. In clos- 


ing Gill stated that imaginative think. 
ing, cooperative planning, and the best 
business practices would be necessary 
if the increasing educational and loal 
governmental service needs of th 
citizens were to be met. 


Similarity of Roles 


It is not surprising that superin- 
tendents and managers have thought 
of themselves as different and as be 
longing to two separate worlds. Only 
in recent years with the advantage of 
§0 years for reflection and hind-sight 
has Childs, the inventor of the coun- 
cil-manager plan, made numeros § 
comparisons between the roles of th 
professional superintendent and mani 
ger and the lay school board and city 
council. 


In order to determine the similarity 
of the roles of the superintendent and 
manager, speakers described (1) the 
legal organization of schools and loci 
governments, (2) the duties and re 
sponsibilities of the superintendent and 
manager, and (3) the common ek- 
ments in the preparation programs of 
the two professional groups. 


The large number of duties, thei 
variety, and the extent of the rt 
sponsibilities of superintendents and 
managers were mutually impressive i 
not frightening. The similarity of the 
role of the professional administrativt 
officer responsible to a lay policy- 
making board was discussed as wa 
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: Federal Government, working togeth- 


er, will be able to put their fingers 
on the gravest weaknesses in our edu- 
cational system, and devise ways of 
overcoming them. They will be able 
to detect incipient weaknesses and to 
correct them before they grow into 
crises. 


Yesterday. Today, Tomorrow 


As we look into the future, we see 
it from the vantage point of the past, 
and we know we have a firm base 
on which to build. Behind us are a 
hundred years of experience in Amer- 
ican education. Our forefathers did 
well indeed when they established a 
public school system with the idea 
that it be vitally enmeshed in the life 
of the community. Having its man- 
agement in the hands of the people, 
and having its chief authorities and 
contro! decentralized in the govern- 
ments of half a hundred States, this 
system has come far toward fulfill- 


ing all the hopes it has carried. This 
great free public school system, hos- 
pitable to all special interests and be- 
holden to none, is the supporter of our 
prosperity, guardian of our liber- 
ties, and assurance of our well-being. 

From these hundred years of rich 
experience we are learning how local, 
State, and Federal agencies can co- 
operate for the advancement of edu- 
cation. Now, more than ever before, 
our public school system, buttressed 
with appropriate Federal leadership 
and support, has an opportunity to 
prove that the great design behind it 
is equal to every change. A decen- 
tralized system, supported by local, 
State, and Federal agencies working 
in partnership—this is not merely part 
of our long tradition; it is also the 
best framework we can devise in 
which people of vision are free to ex- 
periment and to be creative. Without 
a framework so flexible, the educa- 
tional leaders in our States and com- 


munities would not be able to meet 
the demands of society today. 

For society today makes complicat- 
ed demands. Today it asks these lead- 
ers both to preserve the good things 
of the past and to create good things 
for the future. 

Society says to you: Keep the 
American public school open to all. 
Preserve it as a moderator of con- 
flicting issues. Do not let it be any 
less a training ground for leaders and _ 
citizens in a free and open society. 
Make it to continue as a guarantee 
that no central agency will control 
the minds of our children, and as a 
safeguard that if mistakes are made 
at the State and local level, they have 
a chance of being corrected before 
they become national mistakes. 

But cope also with change, society 
says. Respond to the needs of our 
times. This is a double assignment, 
a pressing one. Only you can carry 
it out. oO 





the similarity of the subject-matter of 
academic training. Managers were 
judged to appear less professional and 
of slightly lower status to the public 
because of the absence of set academic 
standards and certification procedure. 


Common Problems 


Empathy increased between super- 
intendents and managers as they were 
reminded of common problems. Their 
lives are complicated by the fact that 
their jurisdictions are limited to a 
fixed geographic area—an area which 
may not conform to where people 
live and which is sometimes difficult 
if not impossible to change. Both 
groups share a high tension level, an 
increasing work load, increasing costs, 
and increasing difficulty in securing 
funds to pay salaries, buy supplies, 
and meet capital improvement needs. 
Both groups are challenged to learn 
the intricacies of federal programs for 
the culturally deprived and federal re- 
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quirements for financing local pro- 
grams. 

The school and county budgeting 
cycles were reviewed. Managers were 
reminded that education is a basic 
constitutional function of govern- 
ment, and superintendents were re- 
minded that boards of commissioners 
are responsible to the public for levy- 
ing the taxes to finance all county 
programs. The importance of careful 
research and planning in budgeting 
preparation was stressed as was the 
necessity of interpreting school needs 
to citizens and commissioners. 

The desirability of school districts 
having their own taxing power was 
suggested by one superintendent. Oth- 
ers stated this violated good organiza- 
tional theory and practice and coun- 
tered with the question, “Why don’t 
former school board members and 
PTA presidents seek election as coun- 
ty commissioners?” 

Destructive competition between 
schools and cities and counties for the 
increasing but still limited tax dollars 
was considered. Other sources of fi- 
nancing schools and local govern- 
ment were discussed. The importance 
of coordination and understanding, of 
compromise and confidence, and of 
research and timing were stressed. If 
all local officials share a feeling of re- 
sponsibility in setting goals for the 
community, a firm basis for coopera- 
tive planning of the use of available 
funds may be established. 


The work of the Winston-Salem- 
Forsyth County Planning Board in 
providing the schools with population 
projections and suggested site locations 
was described. Numerous examples 
from other jurisdictions of the lack of 
coordination of thoroughfare planning 
and school site location were cited. 
The resulting problems of inadequate 
school grounds and buildings, and the 
added financial burdens of providing 
streets and access roads, water, sew- 
age, garbage collection, and police and 
fire protection were reviewed. 

The “lighted school house” program 
in Wisconsin which has resultd in the 
extensive use of school facilities and 
school personnel for municipal recre- 
ational and adult and technical educa- 
tional purposes was described as was 
the cooperative school-recreation pro- 
gram in Winston-Salem. This Win- 
ston-Salem program involves the use of 
designated school athletic fields, 
tracks, courts, and school classrooms 
for recreational purposes. In return 
the city maintains these facilities. 
Both municipal and school officials 
believed that a higher level of recrea- 
tional service has been provided at a 
saving to taxpayers. The problems of 
limited or inadequate space, complaints 
of disturbance to buildings, noise, 
heating, and maintenance problems 
were described. Joint purchase of 
school and recreation property with 
facilities planned and engineered for 
joint use was suggested. 





Other problems of mutual concern 
noted were parking, police protection 
and traffic control at school crossings 
and at athletic events, juvenile de- 
linquency, and financing and use of 
libraries 


Methods of Increasing 
Cooperation 


On the final day of the seminar a 
panel composed of a city planner, 
city and county superintendents, and 
city and county managers discussed 
methods of increasing school-local gov- 
ernment cooperation. 


The city planner stressed the need 
for coordination between school and 
municipal facilities in the transfer and 
control of public lands. Sites for 
schools and other public buildings 
were said to be much more important 
in terms of travel time, development- 
ai costs, convenience, safety, traffic 
flow, and the availability of utilities 
than the average lay school board 
member realizes. The selection of a 
“cheaper” site was said to have re- 
sulted in one municipality paying 
twice the difference between the cost 
of the “cheaper” and the more “ex- 
pensive” site in added street, water, 
and sewage developmental costs and 
police and fire protection. The advan- 
tage of the use of building permits in 
controlling construction was noted. 


School superintendents stressed the 
importance of cooperation, mutual re- 
spect, free and open communications, 
and good personal relations between 
managers and the superintendent. One 
superintendent saw the need for an 
informal intergovernmental council in 
his community to facilitate communi- 
cation and leadership. Another super- 
intendent stated that his community 
was too highly organized and that his 
problem was too many meetings. 


The city managers echoed the need 
for more informal communications 
between the superintendent and the 
manager and between their staff as- 
sistants. The importance of early ex- 
change of information among officials 
involved in planning for school sites, 
libraries, recreational and parks areas 
was reiterated. Managers were asked to 
keep school officials informed of new 
subdivisions and new industries which 
will affect the rate and direction of 
the growth of the city. 


Money or the lack of it appeared 
to be a matter of principal concern. 


Every good administrator attempts to 
work out a financial plan for his 
agency whether it is a city, a county 
or a school district. Frequently the 
city manager does not know the prob- 
lems or financial plans of the school 
superintendent or county manager 
and vice versa although many of the 
same citizens will be affected by all 
three financial plans. The feasibility of 
a jointly worked out time table in 
planning for capital improvement 
needs requiring bond elections and tax 
increases was discussed. Although 
changes would have to be made in 
such a plan periodically, each could 
keep his counterparts informed of 
changes as they were anticipated. Oth- 
er suggestions were: joint meetings of 
boards; joint city, county and school 
annual reports; joint use of legal staff; 
ex officio membership of the superin- 
tendent on advisory recreation and li- 
brary commissions; and joint support 
of central data processing. 


The concluding address was by Dr. 
Guy Phillips, Dean Emeritus, of the 
School of Education of the University 
of North Carolina. Dr. Phillips’ ad- 
dress appears as a separate article in 
this issue of Popular Government. 


The seminar was sponsored by the 
North Carolina City and County 
Managers Association, the Division of 
Superintendents of the North Carolina 
Education Association, and the Insti- 
tute of Government. The theme of 
the seminar was suggested by three 
earlier seminars jointly sponsored by 
the American Association of School 
Administrators and the International 
City Managers’ Association. The ear- 
lier seminars were conducted in 1963 
and 1964 at Syracuse, New York; 
Lawrence, Kansas; and Lake Arrow- 


head, California. 


The earlier seminars were regional, 
did not include county managers, and 
did not include city managers and 
school superintendents from the same 
cities. The Chapel Hill seminar was 
restricted to public officials from 
North Carolina, did include county 
managers, and a special attempt was 
made to secure superintendents and 
managers from the same cities and 
counties. It is hoped that improved 
communications and greater under- 
standing between superintendents and 
managers were facilitated by their 
traveling together to and from Chap- 
el Hill for the seminar as well as by 
the seminar sessions. C 





Progress 


in Education 
by Dr. Guy B. Phillips 


[Editor’s note: The following article 
is adapted from an address by the 
author before the seminar on “The 
Public Schools and City and County 
Management” at Chapel Hill om 
March 12, 1966. Dr. Phillips is Pro- 
fessor of Education, Emeritus, at the 
University of North Carolina at Chap- 
el Hill}. 


A combination of wars and con- 
flicts and social relationships set the 
pattern in which a state like North 
Carolina must play its part. American 
democracy which has followed a rath- 
er continuous process of placing re- 
sponsibility upon the individual has re- 
sulted in slow progress in many re- 
spects toward final goals. The political 
life of the nation made up of states 
as subdivisions has created the back- 
ground in which local units and indi- 
viduals must operate. This gathering 
today is a very simple effort on the 
parts of groups to understand, com- 
municate, and cooperate with each 
other. 


Education is coming to be recog- 
nized as the basic foundation on which 
communities, states, and nations must 
be operated. The significant thinking 
on the part of local and world figures 
indicates the inevitable acceptance of 
an adequate education for every hu- 
man being. American leaders are com- 
mitting themselves in uncertain terms 
to more adequate school support. 


The Level of State 
Government 


The structural development of lo- 
cal and state government has resulted 
in extremely varied patterns. Region- 
al practices have determined very 
largely the emphasis which has been 
given to local government responsi- 
bility. There is almost a universal re- 
sistance to change in local govern- 
mental patterns. Political leaders at all 
levels tend to retain the positions and 
duties given them under entirely dif- 
ferent conditions and at different 
times. Fear of domination by the cen- 
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tral power of local control has played 
an important role. It took a long time 
to bring about the acceptance of any 
support and control at the high level. 
It appears, however, that central con- 
trol and support has had the most 
significant influence on progress. Fed- 
eral support for most phases of gov- 
ernment was accepted long before 
there was any significant acceptance 
of federal support for education. Peo- 
ple who do not involve themselves in 
local support and who refuse to per- 
form the proper duties and responsi- 
bilities tend to lose that responsibility 
to other higher agencies. There seems 
to be evidence to the effect that peo- 
ple are less concerned about local sup- 
port today than they were ten to 15 
years ago. We tend to lose what we 
do not exercise in muscle or social 
practice. Recent legislation and trends 
in philosophy and practice in federal 
support for education indicate a great 
opportunity and at the same time, a 
great threat. Considerable study is be- 
ing given to this federal-state rela- 
tionship in education. There has been 
too much failure on the part of lead- 
ership to act positively. During this 
same period the nationwide develop- 
ment of urban communities has com- 
plicated the situation. 


The North Carolina Mural 


On the walls of the Institute of 
Government’s auditorium there is a 
wonderful story told in a mural. We 
should now create another mural 
which will focus attention on signifi- 
cant developments in the state. 

One of these is the industrial and 
economic challenge in North Carolina. 
Great emphasis during the past 15 
years has been placed upon creating 
a new industrial society. Significant 
industrial expansion has occurred. 

The second emphasis is in the re- 
construction of the political structure 
of the state. It should be noted that 
neglect on the part of political lead- 
ers for the past 50 years has created 
a situation which has made it neces- 
sary for the federal power to chal- 
lenge the state to equalize representa- 
tive government. There is no ques- 
tion but that this delay in reconstruc- 
tion has had a negative effect toward 
Progress in North Carolina. The so- 
cial fabric of rural and urban life has 
been maintained in spite of very ap- 
Parent signs of change. The decline. in 
rural population and the rapid increase 
in urban population should have been 
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recognized and capitalized on long 
ago. It might have minimized the dual 
educational programs which have han- 
dicapped many children. 

The process of educational develop- 
ment under an early pattern of a 
highly controlled local representation 
slowed up educational progress. The 
revolution of 1931, when the schools 
became the total responsibility of the 
state, had an effect but there was a 
negative reaction which further re- 
tarded local effort. The educational 
story can be traced along the line of 
highly controlled local administration 
with very little supplement to the 
minimum state support until the 
adoption of state administration. 

As local financial responsibility has 
rested on the county commissioners, 
they have determined practice and 
policy. State government, through the 
General Assembly and a State Board of 
Education, has made considerable pro- 
gress in what is called “a minimum 
program of support” during this same 
period. Public school administrators, 
including boards of education, the su- 
perintendent, and the principals with 
district committees have all played a 
part in the problem. Emphasis has 
been strong on the side of low local 
tax support for education. North Car- 
olina ranks at the bottom in the south- 
ern region in the amount of local ef- 
fort for education. It is doubtful that 
North Carolina will maintain an ade- 
quate per capita cost from state funds 
to meet its needs. 


Profile of the Future 


Reference to the hard road extend- 
ing backward for about 50 years is a 
good start for a look at the future. A 
hard road lies ahead for all of us in 
education and local government. The 
state ranked low on various ratings 
and has continued to stay at the bot- 
tom through the years. The present 
prophesy is that by 1976 North Caro- 
lina will still be around the 42nd posi- 
tion. Much progress has been made, 
but relatively we stay behind. 

In the recent decade we have been 
talking about moving North Carolina 
and the South into the mainstream of 
the nation’s life. Getting out into the 
mainstream has been a hard task. Some 
of the people who have tried to guide 
us out there into that stream have 
been rather severely criticized. Most 
of us are still paddling our little flat- 
boats, our skiffs, and cheap rafts out 
in the safe and quiet waters and ed- 
dies near the banks. We are making 


a lot of noise but not much progress 
out in the mid-currents. 

North Carolina cannot afford the 
luxury of 100 county governments 
with all of the separate offices now 
connected with the county office. It 
is equally true that school districts 
must have a minimum size with a 
large enough tax base to justify the 
schools. They must be large enough to 
insure enough pupils at all ages, to 
provide adequate administration, teach- 
ers, and auxiliary services. Several 
years ago a number of studies indi- 
cated that any school district with 
fewer than 5,000 pupils was econom- 
ically and educationally unsound. 
Without question, that minimum, un- 
der new communications and trans- 
portation, must be increased. I esti- 
mate today that at an early date this 
state should be operating in not more 
than 50 to 75 administrative units 
and that this same number should ap- 
ply to the number of counties. 

North Carolina’s is still an elemen- 
tary economy based on agriculture and 
relatively few manufacturing activi- 
ties. An advanced economy which 
raises the level of income and wealth 
must be heavy in the service areas of 
employment. The Research Triangle is 
making some progress in bringing new 
high level service employment. Some 
sections of the state are fortunate to 
secure that kind of income. 


To maintain progress toward the 
balanced economy we need, we must 
provide higher education preparation 
and more selected vocational training 
opportunities. We are striving, there- 
fore, to develop diversified industry 
patterns and a more highly educated 
citizenship. There is a direct correla- 
tion between income and these meas- 
ures of employment. Income also is 
closely related to areas of recreation 
and culture. We are rich in land, in 
climate, in coastline, and in mountain 
scenery. Shortsighted leadership has re- 
tarded investment in the most remun- 
erative resource of our state—the ed- 
ucation of the people of the state. 


Cities are essential to the future of 
North Carolina. Farm population is de- 
clining at the rate of 50,000 per 
year. People are now moving into cities 
with increasing rapidity. North Caro- 
lina is reported to be about 40 years 
behind other parts of the nation in 
urban strength. This means a real op- 
portunity for North Carolina to build 
the kind of cities that should be pro- 
fitable. Creative dreaming and plan- 
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ning is essential and both city man- 
agers and country managers will have 
a key spot in these plans. At the 
same time, superintendents must as- 
sume leadership and be allowed to par- 
ticipate. 

A prominent leader several years 
ago stated that North Carolina was 
fortunately one of the most balanced 
states in the country. We had 12 or 
15 large towns, called cities, scat- 
tered across the state, and half of our 
population was in agriculture and half 
in industry. We differ from states in 
which one dominating city controls 
much of the policy of the state. Since 
that evaluation, the Piedmont section 
of the state has continued to grow 
more rapidly than other areas. Dur- 
ing the past decade about 40 counties 
lost population. At least 40 per cent 
of our citizens are now in the cities. 
The state, county, and city tax struc- 
tures are involved. 

In many of the large urban areas 
of the nation, the central core of the 
city is declining while the suburbs 
spread. The old city is now under one 
school system, and wealthy suburban 
areas operate under a different system. 
The new educational pattern to meet 
this situation must be different in the 
future. 

Some school people and some lay- 
men believe that school practices 
should be very slow in changing. 
Schools have been tradition bound, 
cautious, and unwilling to be cre- 
ative. Dr. Paul Mort several years ago 
pointed out, that, “change lags seri- 
ously. The majority of new practices 
and methods required almost a half 
century to complete changes in the 
schools.” We knew more-of what we 
should do that we were willing to at- 
tempt. This is an explanation of the 
serious difficulties occurring in the 
last few years in the fields of mathe- 
matics and science requiring an en- 
tirely new approach. It is true that 
schools are better and there is a grow- 
ing tendency for the schools to step 
up the pace of change. 

The new technology basic to this 
new profile calls for unskilled people 
to become semi-skilled and semi-skill- 
ed people must move up to the status 
of an expert. All of this calls for con- 
tinued training and re-training for 
many people. Young people today will 
change their occupations many times 
during the next 25 to 30 years. We 
may be training more now in some 
jobs than we need. Our problem is to 
adjust to their needs. 


Community colleges and the techni- 
cal institutes stand in a key position 
of responsibility. During the last year 
these institutions throughout the state 
enrolled 100,000 different people for 
some kind of further education or 
training. If we can determine the 
right kind of training and expand it 
adequately, we may be able to build 
a brighter future. 


Tasks of Unified Forces 


Learning to communicate with each 
other and between groups is urgent. 
School board members must under- 
stand the task of the school and the 
relationship to other government agen- 
cies. Political officers and employed 
personnel responsible for tax levy and 
budget approval must be thoroughly 
acquainted with the problem of edu- 
cation and other service agencies and 
permit adequate expansion. The super- 
intendent of schools, as an employed 
professional officer, must be able to 
interpret facts and attitudes with vi- 
sion and courage. The informed public 
citizen must be given the facts and 
be willing to face them without dis- 
tortion. Members of city councils and 
county boards of commissioners who 
control the tax strings must be sym- 
pathetic, understanding, and creative 
in their approach to the future. Sur- 
veys, educational audits, and wise con- 
ferences should result in cooperative 
progress. There should be no tendency 
to make puppets of school board mem- 
bers and school administrators. Curric- 
ulum activity, methods of teaching, 
textbooks, and professional methods 
lie in the field of the professional. Ad- 
equate communication between all of- 
ficials is essential. A wiser and more 
comprehensive program of education 
for managers, school administrators, 
and elected public officials must be 
provided in the institutions of learn- 
ing with adequate laboratory and prac- 
tical experience. 


The Speed of Progress 


A recent editorial pointed out very 
vividly the problem of speed in ma- 
terial, social, and spiritual change. The 
illustration of a corduroy road was 
used. If the driver slows up so as not 
to have a bump as he goes over from 
one log to another, there will be a 
hard bump. It is said that if you drive 
fast enough with a wagon or car over 
this kind of road, the speed tends 


to smooth out the ride. There are a 


few long stretches which are 

but in general, educationa! 

goes over many rough places. School 
administrators have a tendency to shy 
down to keep from having 2 jolt, byt 
to maintain such a secure fast pac 
that it will be possible to smooth og 
the road. Education is in a period of 
speed and oftentimes we should sped 
up rather than slow down. 

and elected officials tend to slow down 
to avoid the bump. They are slowing 
education to the point that the ye. 
hicle is breaking to pieces. The mod. 
ern tempo of speed which has taken 
us from the slow ox-cart to the up. 
limited travel of the space age chal. 
lenges each of us to find our rang 
and keep it. 

I call the school administrator, the 
city and county managers, and the 
recreational director the social eng 
neers of the age. Most of the scientific 
engineers of modern life will look w 
the social engineer for safe progres, 
This group has the opportunity to con- 
tribute solutions to present and futur 
problems which will determine ou 
ultimate destiny. Oo 
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The Board of Trustees 


of the University 


of North Carolina: A Comparison 
with Other Governing Boards 


(Editor's note: The make-up, selection, and size of the 
Board of Trustees of the University of North Carolina 
have become topics of general interest now that they are 
being studied by a commission headed by former Gover- 
nor Luther H. Hodges. The General Assembly of 1965 bas 
charged the Commission to make a detailed and exbaus- 
tive study of the manner in which University trustees 
are selected, the number that should constitute the board, 
their terms of office, and their relationship to the General 
Assembly and other interrelated agencies of the State. The 
Commission will make its report within one week after 
the convening of the 1967 Session of the General Assem- 
bly.] 


Introduction 


This article is a collection and analysis of information 
on selected characteristics of the governing boards of state- 
supported institutions of higher learning. It was prepared 
with a view to its possible relevance to certain aspects of 
the inquiry of the recently created state legislative Com- 
mission on the Study of the Board of Trustees of the 
University of North Carolina.! The scope of this research 
is selective and limited, both with respect to the number 
of boards reviewed and the type of board characteristics 
considered. As to the first limitation, consideration is re- 
stricted to 22 boards located in 19 states. The majority 
of these boards, 19 in number and including the Board 
of Trustees of the University of North Carolina, comprises 
the state-supported institutions that are members of the 
Association of American Universities. The other three 
boards, those of the Universities of Georgia, South Caro- 
lina, and Tennessee, are added because they are state-sup- 
ported institutions within states adjacent to North Caro- 
lina. 

The second limitation on scope is in the number of 
board characteristics examined. Six items are included in 
this limited study of institutional governing boards. All 
are characteristics basic to the board structure of the in- 
stitutions in question. They are: 


Method of selection of board members; 
Total number of members; 
Length and overlapping of terms; 
Succession of term; 
Special requirements for members specified by 
law; and 
6. Legal status of boards. 


These characteristics are obviously but a few of the 
considerations which could have been taken. For example, 


1. N.C, Sess. Laws 1965, Res. 73. 
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by Robert E. Phay 


no inquiry was made as to removal of members, filling 
vacancies, compensation,” or to the relationship of boards 
to either central state administrative agencies (i.e., budget, 
audit, purchasing, or personnel agencies) or to central, 
state-wide coordinating boards.* The purpose of this ex- 
amination was neither to raise questions nor to provide 
answers. The approach followed was to collect the facts, 
categorize them in tables found in the appendices, and 
then review them in the light of the existing commen- 
tary in the field Of trusteeship. This review is found at 
the end of each section. 








The author is an Assistant Director at the Institute and 
has worked with the Commission since it began its study. 


With respect to the appendices, a word of explanation 
is in order. The boards were divided, somewhat arbitrarily, 
into boards that are responsible for only one institutional 
unit and boards that are responsible for two or more 
institutional units. The former is termed a “governing 
board” and the latter a “governing-coordinating board” 
—terminology borrowed from S. V. Martorana and Ernest 
V. Hollis in their comprehensive study State Boards Re- 
sponsible for Higher Education. The Board of Trustees of 
the University of North Carolina falls within the second 
category, since it exercises control over four separate in- 
stitutional units. Data collected for governing boards can 


2. See Aaron J. Brumbaugh, State-Wide Planning and Co- 
ordination of Higher Education (Atlanta: Southern Regional 
Education Board, 1963). 

3. See S. V. Martorana and Ernest V. Hollis, State Boards 
Responsible for Higher Education, U.S. Dept. of Education 
Circular OE-53005 (Washington, D. C.: U. S. Government Print- 
ing Office, 1960) for a discussion of all three of these problems. 
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be found in Appendix I at page 12, and the data collected 
for governing-coordinating boards can be found in Ap- 
pendix II at pages 12 and 13. 


I. Method of Selection 


There were six basic methods used in the selection of 
members by the institutional governing boards examined. 
They are: 


Appointment by the governor; 
Election by popular vote; 
Election by the state legislature; 
Election by the alumni; 
. Election by a special group; and 
6. Ex officio membership. 


Of these six, appointment by the governor is the one 
most commonly used. Thirteen of the 22 boards examined 
(Or 59 per cent) are selected by this method, with ap- 
pointment to 12 of them requiring confirmation by the 
upper house of the state legislature. Two of these 13 
boards, however, have only part of their members appoint- 
ed by the governor. 

In terms of the total number of trustees on the 22 
state university boards, 143 of a grand total of 362 trust- 
ees, or 40 per cent, are appointed by the Governor to their 
trusteeship. Compared to the national average for 209 
boards of state-supported institutions of higher education, 
compiled in 1960 by Martorana and Hollis for the U. S. 
Department of Health, Education and Welfare,> this per- 
centage is low. Martorana and Hollis reported that 70.2 
per cent of all state board members are appointed. This 
difference of 30 per cent from the national average is due 
primarily to the fact that 100 members of the 107-mem- 
ber Board of Trustees of the University of North Carolina 
are elected by the state legislature.6 Omitting the Board 
of Trustees of the University of North Carolina, we find 
that 57 per cent of the members of the remaining 21 
boards are appointed. 

With the exception of the ex officio members, the 
remainder of the members of the 22 boards, or approxi- 
mately 52 per cent, are elected in some manner. A break- 
down by type of election may be seen in Table A. Worthy 





Table A 
Selection According to Total Number of Members 


Methods Number 
of Selection of Members of Total 

Appointed by governor 143 40% 
Elected by popular vote 31 8 
Elected by state legislature 126 35 
Elected by alumni 15 4 
Elected by special group 17 5 
Ex officio 30 8 


Percentage 


362 


100% 


Total 





4. The Trustees of Purdue University are elected in part by 
the alumni, and the Board of Trustees of Pennsylvania State 
University are elected in part by alumni and in part by special 
interest groups. 

5. Martorana and Hollis, op. cit. supra note 3, at 26. 

6. In addition to the 100 elected members, there is one ex 
officio member and six honorary lifetime members. The Super- 
intendent of Public Instruction is made an ex officio trustee by 
N.C. Gen. Srat. § 116-4 (Supp. 1965). He has the privilege of 
voting and is counted in establishing a quorum. The six honor- 
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of note is the large number, 126 (or 35 per cent of 
board members), elected by state legislatures. North Caro. 
lina, with its 100 legislatively-elected members and , 
board three times as large as the next largest state univer. 
sity board, greatly increases this percentage. Also note. 
worthy is that four boards, in the states of Illinois, Michi. 
gan, and Nebraska, select trustees by popular vote. 
Election by the state legislature, as seen in Table B, 





—— 


Table B 
Selection Policy According to Board 


Methods Number 

of Selection* of Boards of Total 

Appointed 13 59% 
Elected by popular vote 4+ 18 
Elected by legislature 3 14 
Elected by special group 2 9 


Percentage 


Total 22 100% 


: *Many of these boards have a minority of members selected 
in one or more of several different ways. Each board was 
categorized, however, on the basis of the method of selection 
of the majority of its members. 





is used in choosing the members of only three (or 14 per 
cent) of the 22 institutional boards examined. In terms 
of the type of board, it is interesting to note that 73 per 
cent of the governing-coordinating boards (of which the 
University of North Carolina Board is one) employ the 
appointive method for selection of all or some part of 


their board. 


The last of the six methods of selection is ex officio 
membership. Ex officio members constitute 8 per cent of 
the total board membership and are found on 50 per cent 
of the 22 institutional boards examined. Ten per cent 
more of the governing-coordinating boards have ex officio 
members than do the governing boards. The six Souther 
boards have the highest percentage, with ex officio mem- 
bers on 66 per cent of them. 


It is apparent that little unanimity exists as to the 
best method of selecting trustees. Perhaps the lack of 
uniformity reflects what should be obvious: Each system 
has evolved from a political, economic, and educational 
background peculiar to its state. Perhaps this explains why 
Moos and Rourke, in a study of public institutions of 
higher education and American state governments, report 
that “‘an overwhelming majority of regents in favor of the 
method by which their own boards were selected.”” Never- 
theless, Martorana and Hollis recommend from their study 
on state boards, that “the appointive process produces 3 


ary lifetime members can be divided into two categories—forme! 
governors of the State of North Carolina who are made trustee 
by public law and individual citizens who have been made trus 
tees by joint resolution of the General Assembly. N.C. Gen Stat. 
§116-5 (1960), which makes former governors honorary member 
of the Board of Trustees, confers upon them the privilege i 
voting. The joint resolutions that have named the second cate 
gory of lifetime members, makes no mention of a voting privi- 
lege. They apparently have none. : 

The current Governor is often mentioned as an ex offici0 
member of the board. Technically he iS not. N.C. Gen. Srat. | 
116-9 (1805) authorizes him to “preside at all the meetings of the 
board at which he may be present,” but it does not confét 
membership or a voting privilege upon him. Presumably he 
would have the right to vote in the event of a tie vote. 

7. Malcolm Moos and Francis E. Rourke, The Campus am 
the State (Baltimore: The Johns Hopkins Press, 1959), p. 304 
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bercer quality of interest and balance of background 
experience among board members than does the elective 


scess.”8 


Moos and Rourke, who share this opinion, suggest that 
one reason why the appointive system works best is that 
meddling in higher education is not “good politics,”® and 
governors, more often than legislatures, have refrained 
from throwing it into the hopper of politics. “To avoid 
giving any appearance of political interference,” they say, 
“sovernors sometime go to great lengths to make con- 
spicuously non-political appointments to governing 
boards.”’!° 

The ex officio method of selection deserves special 
note. In recent years its use has dectined.!! The state of 
Georgia, for example, in 1946 by constitutional amend- 
ment removed their governor from membership on the 
Regents of the University System of Georgia. This fact is 
particularly interesting since the constitutional amendment 
invalidated an act of 1931 and another in 1937, both of 
which had made the governor an ex officio regent. 

Many students of the trustee system view this ten- 
dency to reduce ex officio members as a desirable one. 
The value of the governor (the most common ex officio 
member on state institutional boards) as an ex officio 
member on any board, not just trustee boards, was ques- 
tioned by Leslie Lipson in his book, The American Gov- 
ernor from Figurehead to Leader. He states: 


I 


Such requirements that the governor himself directly 
participate in administrative minutiae are of manifest 
futility. They defeat their own ends. The governor 
has so much to do that he cannot give time to all the 
boards. If, however, he does attend, either he is frit- 
tering away his energy on henhouses and piggeries or 
he has to secure a majority vote on important matters 
by “trading” with the other members. In neither case 
can there be effective overall supervision of general 
administrative policy.!? 


Another study stated categorically that the “number of 
ex officio members should be kept to the minimum al- 
lowed by law.’ Still another survey reported the re- 
vealing fact that boards which have ex officio member- 
ship are divided as to their contribution to the system, 
while boards without ex officio membership expressed a 
strong preference to have none.!4 


It appears, therefore, that the writers on the subject 
favor a limitation or an exclusion of the ex officio mem- 
ber. It should be remembered, however, that the technique 
of selection is but a technique. The appointive system, if it 
be the best, can and has failed. A board can succeed only 
where public opinion in the community “insists upon put- 


ting the affairs of higher education in the most capable 
hands.””!5 


8. Martorana and Hollis, op. cit. supra note 3, at 29. 

9. But note the tragic situation which developed in Missis- 
sippi when Governor Ross Barnett attempted to “stack” the 
board for political, racist reasons. 

Moos and Rourke, op. cit. supra note 7, at 301. But see 
quote from an Arizona regent: ‘“‘Although we give lip service to 
the idea that appointments are not ‘political,’ in effect they are. 
It is rare for a governor to appoint a member from a party 
other than his own unless that individual has aided his cam- 
paign.” Ibid. 

11. Id. at 243. s 

12. Leslie Lipson, The American Governor from Figurehead 
to Leader (Chicago: University of Chicago Press, 1939), p. 37. 

13. Martorana and Hollis, op. cit. supra note 3, at 29. 

14. Moos and Rourke, op. cit. supra note 7, at 305. 

15. Id. at 304. 
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II. Size of Board 


The Board of Trustees of the University of North 
Carolina is labeled by Martorana and Hollis as the “gran- 
diose exception” in their discussion of the size of state 
institutional boards, and they omit it from their compu- 
tation of average board membership in order to “present 
a truer picture.”!6 They found the arithmetic average 
size of the 209 public university and college boards they 
studied to be 10.6 members. The average membership of 
the 22 boards under examination here is 16; if North 
Carolina is excluded, the average is 12. With respect to 
the different types of boards, the governing board had 
an average membership of 9.6, the governing-coordinating 
board an average of 20, and the six Southern boards of 
both types an average of 29.5. The presence of North 
Carolina in the latter two computations is apparent. 

The question, what size should an institutional board 
be to function best, has only one answer: the size that 
works best for that particular institution or institutions. 
Nevertheless, some useful generalizations and recommen- 
dations can be garnered from current commentary in the 
area of trusteeship. If one excludes the extremes in at- 
tempting to find the “best” size, as all commentators 
seem to do, the North Carolina board would have to be 
rejected.17 Two authorities who addressed themselves spe- 
cifically to this board state that: 


In the case of the unique University of North Caro- 
lina 102-member board, 10 members constitute a 
quorum.!® All this certainly tends to confirm a con- 
clusion that a large membership only contributes to 
unwieldiness and less than maximum efficiency in 
board operation.!9 


In defense of this large board, however, it can be noted 
that it has functioned creditably. Perhaps it has done so 
in spite of its size, perhaps because of it, or more likely, 
because most of the powers of the board are exercised 
routinely by the 12-member Executive Committee of the 
board.2° 

As stated above, commentators who have addressed 
themselves to the problem of institutional board size pre- 
fer boards considerably smaller than that of North Caro- 
lina. For example, Charles Eliot, former President of Har- 
vard, stated in 1908 that the best number is seven?! and 
50 years later, John Russell, in a staff study of higher 
education in Michigan observed that “long experience in 
the American system of institutional control by boards 
indicates that a membership of from five to nine persons 
results in good procedure.” 

In search of reasons why people who have studied and 
worked with state institutional boards prefer them small, 


16. Op. cit. supra note 3, at 28. 

17. The extremes of the twenty-two boards examined range 
from a low of six on the Board of Regents of the University of 
Nebraska to a high of 107 members on the Board of Trustees 
of the University of North Carolina. 

18. The 1963 General Assembly changed the number required 
to constitute a quorum from 10 to 51. See N.C. Gen. Srar. § 
116-8 (1963). 

19. Martorana and Hollis, op. cit. supra note 3, at 34. 

20. N.C. Gen. Strat. § 116-11 (1960) creates the Executive 
Committee. See Victor S. Bryant, “The Responsibilities of Trus- 
tees of a State University,” Address made to the University of 
— Carolina Faculty Club at Chapel Hill, N. C., October 2, 


21. Edward C. Eliot, University Administration (Boston: 
Houghton-Mifflin Co., 1908), p. 2. 

22. John Dale Russell, Higher Education in Michigan. The 
final report of the survey of higher education in Michigan 
(Lansing, Mich.: Michigan Legislative Study Committee on 
Higher Education, 1958), p. 12. 
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Martorana and Hollis advance several ideas. First, large 
numbers create cumbersome, unwieldy units for the trans- 
action of business. Secondly, as the number increases the 
tendency of factional splitting also increases. Thirdly, con- 
flicts of dates for meetings are more probable in a large 
group. And fourthly, the expense of travel and per diem 
costs increases with size. For these reasons, augmented by 
the political scientist’s rule of thumb that nine is a maxi- 
mum number for optimum board or commission operation, 
Martorana and Hollis categorically state that “ideally, 
boards should have an uneven number of members, not 
fewer than 9 nor more than 15.” 


III. Length and Overlapping of Terms 


The average term for all 22 boards is 6.7 years. This 
term is the same for both the governing boards and gov- 
erning-coordinating boards and is only slightly higher, 
seven years, for the six Southern boards. This figure is 
also close to the national average of 6.1 years** and 
ranges from a low of three years for the University of 
Indiana, Purdue University, and Pennsylvania State Uni- 
versity boards to 16 years for the University of California 
board. 

The members of ail 22 university boards serve over- 
lapping terms. Overlapping terms and terms of long 
length can be viewed in a similar light. They both pro- 
mote the same desirable goals. As Moos and Rourke note, 
staggered, long terms minimize political interference and 
serve to “sustain a spirit of independence by a governing 
board.”25 Trustees of the North Carolina board serve 8- 
year, overlapping terms, twenty-five trustees being elected 
every two years. 

The effect of a long term in achieving these goals is 
more apparent than that of overlapping terms. With re- 
spect to the overlapping term it can be noted that it en- 
courages these objectives in several ways. It provides con- 
tinuity in the board and assures it, at a time of turnover, 
of members with prior experience and (presumably) ex- 
pertise in board matters. It also serves to limit the influ- 
ence of the appointive authority on those boards selected 
by the governor and to minimize the impact of a particu- 
lar—perhaps temporary—issue when the board is selected 
by any method. Furthermore, in the case of election by 
the state legislature or by a special group, the control of 
the electoral body by a particular political party at the 
time of selection would probably produce a board of simi- 
lar partisan views. This possibility is also minimized by 
overlapping terms. 


IV. Successive Terms 


On all but one of the 22 boards examined, members 
can succeed themselves. In the case of the Board of Trust- 
ees of the Ohio State University, the Ohio Code states 
“No person who has seved a full nine-year term or more 
than six years of such a term shall be eligible for reap- 


23. Martorana and Hollis, Op. cit. supra note 3, at 29. 

24. Council of State Governments, Higher Education in the 
Forty-Eight States (Chicago: Council of State Governments, 
1952), p. 127. 

25. Moos and Rourke, Op. cit. supra note 7, at 305. 

26. See N.C. Gen. Srat. § 116-4 (Supp. 1965). Although the 
statutory term is 8 years, the average length of service of the 
currently elected 99 trustees (there is one unfilled trustee posi- 
tion) is 8.72 years. The six honorary members have served an 
pam term of 12.8 years, and the average length of service 
for all 105 members (99 elected and 6 honorary) is 8.93 years. 
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pointment.”2? Virginia also has a limitation on service, 
not permitting more than two terms in succession, al- 
though after a lapse, another two terms may be served.”8 
The commentators on trusteeship who were read expressed 
no opinion on the advisability of successive terms. 


Vv. Qualifications of Board Members 


Seventeen of the 22 boards (or 77 per cent) have 
special requirements that must be satisfied in the selec- 
tion of at least a portion of their trustees in order for the 
board to be legally constituted. It is interesting to note 
that only 43 per cent of the governing boards (as op- 
posed to 93 per cent of the governing-coordinating 
boards) have special qualifications. This large differential 
is most likely attributable to what is deemed a need for 
proper balance in a board responsible for two or more 
institutional units. Where there is a potential for confer- 
ring benefit on one institution at the expense of another, 
state legislatures apparently think it necessary to add ex- 
ternal controls to insure equitable decision-making. (See 


Table C.) 





Table C 
Individual Qualifications of Board Members 
Type of Qualification Number of Boards 


Residence within a state and/or 


specified district 10 
Alumni status 5 
Bipartisan 4 
Sex 2 
Conflicting allegiances 2 
Profession or Occupation 1 





The special requirements prescribed by law can be 
classified by seven types: 


1. Residence within a state and/or specified district; 
2. Alumni status; 

3. Bipartisan representation; 

4. Sex; 

§. Prohibition of conflicting allegiance; and 

6. Profession or occupation. 


The most frequently required qualification is that of 
residence, which is found in 45 per cent of all boards, 
where the law often requires not only state citizenship 
but also residence in a specific county or congressional dis- 
trict as well. In some cases, as for the Trustees of Purdue 
University, the law requires qualifications with respect to 
sex, profession, institution attended, and residence. Most 
boards, however, have only one requirement to satisfy in 
order to be legally constituted. The Board of Trustees of 
the University of North Carolina is one of these. It is 
required by the state statute to have at least ten women 
among the 100 members elected by the state legislature.” 

It has been suggested that qualifications for board 
membership such as sex, residence, or possession of a degree 
from a particular university are undesirable restrictions on 
the process of selecting members of institutional govern- 
ing boards.3° When an attempt is made to achieve such 





27. OuI0 Cope ANN. § 3335.02 (1963). 

28. Va. Cope ANN. §§ 23-69 (1950). 

29. N.C. Gen. Start. § 116-4 (Supp. 1965). 

30. See Martorana and Hollis, op. cit. supra note 3, at 32. 
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goals as a boa: balanced with respect to geography or sex 
or a board wiih members who have an intense pride and 
interest in the school, the more important goal of selecting 
the most able people is sometimes frustrated by eliminat- 
ing from consideration individuals who cannot satisfy 


these requirements but who are well suited for trustee- 





Table D 
Legal Means Used for Conferring Authority 


For For 
For Managing Corporate 


Legal Provisions Creation Authority Status 
Statutory 12 16 17 
Constitutional 6 5 5 
Constitutional-Statutory 4 1 0 


ship. 

ai more questionable are requirements that certain 
board members be selected from a specific profession or 
political party. Trustees chosen on such bases often see 
themselves as 2 representative of a particular element in 
society and tend to place the interest of their profession 
or party above that of higher education.*! If state legis- 
latures (or constitutional conventions) think conditions 
for membership must be set, it probably is better to 
frame them in the terms of “men and women of char- 
acter and demonstrated capacity and possessing a strong 
interest in public service,”92 than in the specific charac- 
teristics of profession, sex, residence, or possesion of a 
degree from a particular university. 





tends to create some legal insulation from legislative inter- 


ference. (See Table D.) 


The nine states with some constitutional provision are 
represented here by ten boards, or 45 per cent of those 
examined. Of these, four have constitutional provisions 
that relate only to the creation of the board, with the 
heart of the authorization found in the statute. Thus 
the majority of these boards are creatures of their state 
legislature, which makes it necessary for them, in the 
opinion of one commentator, to “make their case for the 
freedom of higher education in the legislature or in the 
forum of public debate, unprotected by any shield of legal 
autonomy. The independence of these schools thus stands 
in constant need of being nourished and replenished by 
the support of the community.””36 

The desirability of a constitutional grant of authority 
is apparent, assuming the minimization of political inter- 
ference in institutions of higher learning is one’s goal. The 
authorities reviewed were unanimous on this point.37 


VI. Legal Status of Boards 


The legal character of state institutional boards is 
largely determined by the instrument through which legal 
authority is transferred to the board. If the state constitu- 
tion is used to create, organize, or incorporate the board, 
it possesses a degree of independence not found in boards 
authorized by state statute. When the state constitution 
grants full authority to the board of trustees to govern 
the university, the board can be classified as a constitu- 
tional corporation. This grant of authority creates a for- 
midable barrier against interference in institutional affairs 
by either the voters or popularly-elected state officials not 
on the board. One commentator has gone so far as to 
characterize such universities as “. . . a fourth branch of 
the government, coordinate in some respects with the 
executive, legislative, and judicial branches.” 


Nine of the 19 states examined, including North 
Carolina, 34 have used their constitutions to confer some 
measure of authority on their university governing boards. 
The number of constitutional corporations on which com- 
plete authority and corporate powers have been so con- 
ferred, however, is very limited. Of the 22 boards examined, 
only five boards, located in four states, can be classified 
as constitutional corporations.*> They are the Universities 
of California, Georgia, Michigan, Minnesota, and Michigan 
State University. In the remaining five states the extent 
that the constitution has been used to create, organize, or 
incorporate state universities is varied. In some cases the 
use of the medium of higher law is substantial while in 
others it is only perfunctory. Even in the latter case, how- 
ever, the mere mention of the board in the constitution 


31. Morton A. Rauh, College and University Trusteeship 
(Yellow Springs, Ohio: Antioch Press, 1959), pp. 59-60. 

. Martorana and Hollis, op. cit. supra note 3, at 32. 

. M. M. Chambers, The Colleges and the Courts 1936-40 
(New York: The Merrymount Press, 1941), p. 35. 

_34. See John L. Sanders, “The Legal Development of the 
University of North Carolina,” (unpublished study, Institute of 
Government, University of North Carolina at Chapel Hill, 1965) 
for a historical treatment of the legal provisions affecting the 
ba er | of North Carolina. big 

35. Of the remaining 31 states not examined in this paper, 
only four have boards of trustees which can be considered con- 
Stitutional corporations. They are the University of Colorado, 
University of Idaho, Oklahoma State University, and the Univer- 
sity of Utah. See William P. Wooden, “Legislative Control of a 
Constitutional Corporation,” 55 Mich. L. Rev. 728 (1957 


VII. Conclusion 


If the combined recommendations of the foregoing 
sections were followed, institutional governing boards 
would be constitutional corporations, appointed by the 
governor with the advice and consent of the state senate, 
and consisting of from nine to 15 members appointed for 
long, overlapping terms. Such a board, however, even if 
it consisted of the ablest people the state had to offer, 
would not and could not function properly unless it had 
a measure of autonomy that removed it from political 
fetters. 


This problem of freedom from political restraint was 
a recurring theme which ran throughout the examination 
of the mechanical aspects of trustee boards. A persistent, 
fundamental dilemma of the democratic society is how to 
reconcile the independence of a state institution with the 
need for responsibility to and review by the people. This 
problem is particularly difficult when either the voters or 
their popularly-elected state officials are not as qualified 
by experience and knowledge to make certain decisions as 
is another institution. The other institution in this case is 
the board of trustees, and in turn the university, and the 
decisions of concern here are those involving the direction 
and development of higher education. Characteristically, 
university governing boards have been set apart and en- 
dowed with a degree of autonomy not afforded other 
state agencies.*8 


36. Moos and Rourke, op. cit. supra note 7, at 19. 

37. See Report of the Committee on Government and Higher 
Education, The Efficiency of Freedom (1959) and Harold Ben- 
jamin (ed.), Democracy in the Administration of Higher Educa- 
tion: Tenth Yearbook of the John Dewey Society. (New York: 
Harper & Bros., 1950). ; 
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Perhaps it appears out of place to raise, in what is 
essentially an examination of mechanical and organizational 
aspects of institutional governing boards, the problem of 
institutional board freedom. This is true only if it is not 
relevant. to the whole matter of size, term, tenure, and 
selection of boards of trustees. Quite the contrary has been 
found. In fact, all of these organizational questions are of 
importance chiefly as they bear upon the freedom and 
competence of the board to govern the institution for 
-which it is responsible. Boards, even those as mechanically 


132. 


38. Council of State Governments, op. cit. supra note 24, at 


encumbered as is the North Carolina board, function wel 
if they enjoy a relatively secure, politically free position, 
The other matters of organization charted in the a 

dices have, it has been found, relatively little impact 
upon the ability of the board to function effectively as, 
policy-making body.3® The basic function of a state uni. 
versity—“the conservation, dissemination and advance. 
ment of the collective knowledge of society”—can only 
be discharged in an “atmosphere of freedom.’*° a 


39. For a similar conclusion with respect to the role of the 
individual trustee see Rauh, op. cit. supra note 31, at 65. 


40. Moos and Rourke, op. cit. supra note 7, at 3. 





Education 


and the 


t Law 


By Allan W. Markham 


Do you know the extent to which 
local boards of education are respon- 
sible for adopting regulations concern- 
ing school bus transportation? Do 
you know which aspects of school 
transportation are under the rule- 
making authority of the State Board 
of Education and what regulations 
are set out in the statutes? Since 1955 
the general laws of North Carolina 
have provided a rather unique divi- 
sion of authority for school transpor- 
tation between the State and local 
school boards. 

Before 1955 the State, through the 
State Board of Education, operated all 
local school transportation systems, 
providing both financial and admin- 
istrative control. Legislative changes 
in that year, however, resulted in the 
inclusion of many policy regulations 
in the statutes themselves while the 
authority to make other regulations 
was shifted from the State Board to 
local school boards. The State never- 
theless has retained the responsibility 
for providing most of the funds for 
transportation, which are appropriat- 
ed to the State Board in the Nine 
Months School Fund. 

Under the existing legal arrange- 
ment, the State Board of Education 
has the authority to: 
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(1) regulate the allocation of 
«wansportation funds among 
the administrative units pro- 
viding transportation; 

(2) promulgate specifications 

concerning  construc- 

tion, equipment, mainte- 
nance, an@ capacity of schoot 
buses; 

determine qualifications and 

salaries of local school bus 

drivers; and 

establish criteria by which 

old or damaged buses will be 


replaced at state expense. 


(3) 


(4) 


The school transportation laws con- 
tain detailed regulatory provisions per- 
taining to: 


(1) pupil eligibility for state- 
supported transporta- 
tion, based on location of 
residence with respect to the 
school to which assigned; 
purposes for which 
school buses may be used; 
procedures for mechanical in- 
spections of buses; 

purchase by local units of 
equipment and supplies for 
school bus maintenance; and 
state compensation for inju- 
ries arising from school bus 
accidents. 


local 


(5) 


Local school boards and school offi- 
cials have statutory authority to: 


(1) decide if local school bus 
transportation will be provid- 
ed (local school board) ; 
determine bus routes (board 
and superintendent) ; 

assign buses to schools within 
unit (superintendent) ; 

assign pupils to individual 
buses (principal) ; 

determine the number of 
buses to be owned and op- 
erated by the administrative 
unit (board—additions to lo- 


(2) 
(3) 


cal bus fleet must be pur. 
chased with local funds; 
funds for replacements ate 
provided by the State Board); 
employ and assign drivers to 
schools (board and superin. 
tendent) ; 

make policy regulations te. 
garding certain uses of schoo 
buses (board—within limits 
prescribed in statutes) ; 
determine if school employees 
will be provided transporta 
tion (board) ; 

adopt additional safety regu. 
lations (board) ; and 
contract with persons, firms, 
or corporations for  schod 
transportation (board). 


(8) 


(9) 
(10) 


There are two statutory limitations 
on the eligibility of local administre 
tive units to receive state funds for 
school transportation. First, neither 
the State nor local administrative 
units are under a legal obligation to 
provide funds for the transportation 
of pupils living closer than one anda 
half miles from the school to which 
assigned. Second, neither the State nor 
local government is required to pro- 
vide funds to transport children liv- 
ing within a city or town to a school 
localed within the same municipality, 
irrespective of the distance involved. 
Traditionally, the General Assembly 
has not appropriated funds for trans- 
portation under either circumstance. 
Because of the lack of adequate trans- 
portation facilities in some urban 
areas, however, some boards of county 
commissioners do provide local school 
boards with funds to provide “in- 
city” transportation. 

Boards of education operating 
school transportation systems should 
be thoroughly familiar with the regu- 
lations set out in the statutes and 
should formally adopt policies and 
regulations on all matters provided by 
law. Although the State Board has no 


POPULAR GOVERNMENT 





CS? Fao BT FP & 


® 


g27 | 


-_ 
— 
-e 


82 2 88 F827 Fe 


Federal Court Invalidates 


Markham (left), an Institute Assist- 
ant Director specializing in the field 
of education, chats with John Ent- 
wistle, Chairman, Rockingham City 
School. Board and North Carolina 
State School Boards Association Presi- 
dent. The occasion was an in-service 
conference for members of local 
boards of education jointly sponsored 
by the Association, the School of Edu- 
cation at UNC in Chapel Hill, and 
the Institute of Government. 


regulatory authority over these mat- 
ters, it may offer assistance and ad- 
vice whenever requested by local 
school boards. This service can be 
particularly useful because of the 
State Board’s substantial pre-1955 ex- 
perience in operating a state-wide 
school transportation system. oO 
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“Pearsall Plan” 


by Allan W. Markham 


A special three-judge Federal court 
has recently ruled that North Caro- 
lina’s so-called “Pearsall Plan” violates 
provisions of the United States Consti- 
tution and is therefore void. Originally 
enacted 2t a 1956 special session of 
the General Assembly, the Pearsall 
Plan included an amendment to the 
North Carolina Constitution (adopt- 
ed by State-wide vote in September, 
1956) and several amendments to 
Chapter 115 of the General Statutes, 
the public school laws. 


Of primary importance among the 
statutory changes was the addition of 
Articles 34 and 35 to Chapter 115. 
These Articles provided respectively 
for the closing of public schools on 
a local basis, if approved by referen- 
dum, to avoid desegregation and the 
payment by the State of “education 
expense grants” to children for which 
segregated public schools were not 
available and whose parents objected 
to assignment to desegregated schools. 
The grants were to be used for the 
purpose of attending private, non- 
sectarian schools only. The constitu- 
tional amendments specifically autho- 
rized the purposes of these two Arti- 
cles. 


While none of the major provisions 
of the Pearsall Plan have ever been 
invoked, the application for and ten- 
tative approval of an education ex- 
pense grant this year precipitated the 
suit which resulted in the declaration 
that the Plan is unconstitutional. 


At present the exact affect of the 
court’s decision on sections of the 
State school laws which were only 
amended or rewritten by the Pearsall 
Plan legislation is not entirely clear. 
Some officials are of the opinion, how- 
ever, that the court at most intend- 
ed to strike down only the portions 
of these statutes which were added or 
changed by the 1956 General Assem- 
bly and did not invalidate the entire 
sections. When more information is 
available on this aspect of the court’s 





’ ruling, it will be reported in Popular 
Government. O 





Book 
J ewteows 


THe Evmence Hanpsoox. Robert 
L. Donigan and Edward C. G. Fisher. 
The Traffic Institute, Northwestern 
University, Evanston, Illinois, 286 pp. 
$10. 


This book is intended primarily to 
be a reference work on evidence for 
law enforcement officers. In three 
particulars this intent is accomplished: 
the book is written in a plain style, 
easily understandable to the non-law- 
yer, it has a comprehensive table of 
contents, and it is well indexed. That 
it was intended primarily for law en- 


forcement officers does not mean 


that it cannot be of use to lawyers. 
It provides a concise statement of 
practically all of the commonly used 
rules of evidence, and the discussions 
on the use of maps and diagrams and 
on the corpus delecti rule are as good 


as those that will be found in any of 
the standard texts on the law evi- 
dence. 


The most serious weakness in the 
book is a lack of analysis in the chap- 
ters that deal with exclusionary rules 
based upon constitutional require- 
ments, namely the exclusion of im- 
properly obtained confessions and the 
exclusion of evidence obtained through 
unlawful searches and seizures. This 
weakness may be due in part to the 
incredulity with which the authors 
view the recent Supreme Court de- 
cisions in this area. In several places 
in the book it is stated that until the 
early 1960’s the Bill of Rights was 
applicable only to federal action; then 
it was suddenly made controlling on 
the states! (Exclamation mark theirs, 
not mine.) This demonstrates a less 
than careful reading of Palko v. Con- 
necticut and a good many subsequent 
Supreme Court cases. Whatever the 
cause of the inadequacy, the discus- 
sions of when a confession will be ex- 
cluded and of unreasonable searches 
and seizures are not of a piece with 
the standard of quality prevailing in 
the rest of the book and will provide 
little guidance to law enforcement of- 
ficers or to anyone else. — W.A.C. 
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Water Rights Law as a Means 


for Resolving Conflicts 


in Water Use 


[Editor’s note: This article is adapted 
from a talk delivered at the Gover- 
nor’s Conference on Beautification on 
April 8, 1966. A further installment 
on the same subject is planned for a 
fall issue of Popular Government. An 
Assistant Director at the Institute, 
Heath works in the field of water 
resource law. 


One aspect of water use conflicts 
is currently of special interest to the 
North Carolina Department of Water 
Resources and will probably soon be in 
the minds of a lot of North Caro- 
linians: water rights law. North Caro- 
lina is now looking toward water 
rights law as one way to resolve some 
of its most troublesome water con- 
flicts. While there are other avenues 
of lessening these conflicts—develop- 
ing and improving our waterways is 
an example—this discussion is limited 
to water rights. 


The Department of Water Resourc- 
es was directed by the 1965 General 
Assembly to undertake a study of the 
need for new water use legislation and 
to report its findings to the 1967 
Assembly. The Department is now re- 
viewing an initial report on the sub- 
ject and expects to release the report 
and hold hearings within the next few 
months. 


Need for SDWR Study of 
Water Use Law 


The need for this study has arisen 
because of the pressures that modern 
society places upon water resources. 
Growing population, growing indus- 
trialization and intensified farm man- 
agement all increase the demand for 
water. More and more often these 
pressures are creating trouble spots in 
our water economy. We have, for ex- 
ample, conflicts between some munici- 
palities which need new sources of 
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Heath 


public water supply, and other water 
users who might be affected adversely 
by development of those new sources. 
We have similar conflicts growing out 
of developments of other large water 
users. We have some conflicts between 
electric power generation and recrea- 
tional uses of waters. We have some 
conflicts between agricultural drain- 
age work and wildlife protection in 
some areas. These are just a few ex- 
amples, and collectively they add up 
to the reason for the Department’s 
water law study. 


One of these conflicts, arising out 
of a mining development in the Pam- 
lico Region, caused the Department 
of Water Resources to take a hard 
look at its legal authority to deal with 
such problems. When the Department 
concluded that there was a real gap in 
its powers, it proposed new legisla- 
tion in 1965 to strengthen its posi- 
tion. The General Assembly did not 
accept this proposal but did request 
the Department to conduct a study of 
the subject of water use legislation 
and make recommendations. This is 
where the matter stands now. 


Possible Contribution of 
Water Rights Law 


Historically we usually describ 
American water rights law in term; 
of two opposing doctrines: the ripan. 
an rights concept that has prevailed 
in the Eastern United States, and th 
prior appropriation concept of th 
West. 

In its original form the riparian 
doctrine said that every owner of land 
riparian to a stream—that is, adjoin. 
ing a stream—was entitled to have the 
stream flow to him substantially up. 
diminished in quantity and unimpair- 
ed in quality. This meant that all th 
riparian owners had the right to ug 
a stream, but they couldn’t do much 
to it. There was a corollary rule abou 
the use of underground water, which 
said that usualiy the overlying owners 
were entitled to use the underground 
water as they pleased. 

Out West there developed, at first 
by custom and later by law, som 
different rules reflecting the very dif- 
ferent water conditions of the region. 
The prevailing Western doctrine took 
the name of prior appropriation, and 
it said that the first man who ap- 
propriated water to his own use had 
the prior right to use it in case ofa 
shortage. 

However, nothing stays still in law. 
The law of water rights has grown 
and changed in both East and West. 
In the East the courts in many states 
modified their rules by adding an ele- 
ment of reasonableness—by holding 
that riparian and overlying owners 
were entitled to make reasonable uses 
of streams and underground water. 
Then some of the state legislatures 
have come along and _ superimposed 
permits and other regulations on top 
of the common law doctrine. In the 
West the state legislatures refined the 
rules of prior appropriation in various 
ways, as by requiring that the prior 
appropriator obtain a permit to use 4 
fixed amount of water, by imposing 
a test of beneficial use as a standard 
for appropriations, and by extending 
the rules from their original applica- 
tion on surface streams to ground wa- 
ter also. Out in California where the 
water problems are very fierce, that 
State has moved on beyond the rest 
toward a public utility treatment of 
water resources. 

We in North Carolina have shared 
in some of this trend of change in wa- 
ter law, and now the question is be- 
ing brought to a head: how much 
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Figure A 
TRENDS IN WATER RIGHTS LAW 
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further should we go, and when? 


The Issue in 
North Carolina Today 


I can illustrate the issue that is be- 
fore our Department of Water Re- 
sources today by a line and curve, 
shown in Figures A and B. The line 
represents the trend of evolution of 
water rights law, and the curve 
shows the trend of population increase 
in North Carolina during the 20th 
century. 

The further we move along this 
population curve in North Carolina, 
almost inevitably the further we will 
be pulled by circumstances along this 
trend line of water rights law—to- 
ward more extensive reguiation. 

On the trend line of water rights 
law (Figure A) I have put the start- 
ing point for both Eastern and West- 
ern law at the left end of the line. 
The evolution of Eastern law is shown 
on the top side of the line and the evo- 
lution of Western law on the bottom 
side. At the far right end is identified 
the direction toward which I believe 
both the East and West are eventually 
moving—toward some concepts that 
resemble public utility law, as we are 
familiar with it. This is where the 
State of California, with its enormous 
water problems, has almost arrived 
now—or so it is viewed by some Cali- 
fornia water law experts. My main 
point in including this on the chart is 
to suggest that, if this analysis is cor- 
rect, whatever is done to revise our 
water use law in North Carolina in 
the 1960’s ought to be adaptable to 
this ultimate direction—it should be 
something that is not incompatible 
with the notion of utility-type regu- 
lation. 

The Department of Water Resources 
will soon offer its expert judgment on 
how we ought to fit into this pic- 
ture, and the General Assembly will 
then have the ultimate responsibility 
of deciding where we should go from 
here. 
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Air view shows Wil- 
mington’s Urban Re- 
newal area with USS. 
North Carolina Battle- 
ship Memorial in fore- 
ground. 


Coastal Wilmington has joined a This year’s winners were narrowed 
dozen other U. S. communities as one out of a field of 142. 
of the 1965 All America Cities. The Look goes on to say: 
award is given annually by Look and None of these winning cities is 
the National Municipal League and in 


People work for these All America 
Cities. In turn, they have the dig- 
nity of shaping their lives— 


past years Gastonia, Salisbury, High 
Point, Laurinburg, and Winston-Salem 


perfect. They admit that first. 
What makes them unique is the 
quality of the life within them. . . 


whether that is deciding where to 
build a house, get a job or ride a 
bicycle on a sun-soft afternoon. 


have been singled out for the honor. 


The Look citation beneath a photo- 5 the last unit in the 1966 Azalea Parade passes the City Hall reviewing stand, 
graph of youthful ballerinas reads: crowds along the way fill the street in front of the New Hanover County 


akc Court House in Wilmington. 
WILMINGTON, N. C. This is 

a city at war with itself. Business- 
men troll for new industry, 
expand old. Last year, labor 
unions grew to 5,000 members. 
But the two sides don’t talk to 
each other. Integration plows 
ahead, jobs open up downtown. 
Still, the Good Neighbor Council 
has reported: “The Ku Klux Klan 
and the Citizens’ Council are both 
active in the community... 
Bright spots: A new, integrated 
hospital will soon replace aging 
segregated facilities. Arts revive. 
Diane Nesbitt, upper right corner, 
a ballet student five of her 11 
years, practices in a community 
center gym. St. John’s Art Gal- 
lery has doubled membership. A 
labor leader says: “It’s the most 
beautiful city to raise your kids 
in.” 






























































































































Zoning 


By Robert E. Stipe 





[Editor's Note: Stipe is an Institute Assistant Direc- 
tor working in the areas of city and county planning, 
subdivision design, mapping services and recreation. ]| 


It appears to me that Governor Moore’s two-day 
Conference on Beautification, held in Raleigh in 
early April and attended by several hundred people, 
will ultimately turn out to be one of the more sig- 
nificant events in recent North Carolina planning 
history. The conference was generally acclaimed by 
all who attended as an outstanding success, and it 
produced some notable and immediate results. 

One such result was a very lengthy and detailed 
list of beautification problems now faced by the 
State and its communities, and an equally lengthy 
list of specific suggestions, legislative and other- 
wise, aimed at solving those problems. Another sig- 
nificant result was Governor Moore’s announcement 
at the end of the conference that he would shortly 
appoint a State commission or council with a full- 
time professional staff to tackle these problems on 
a continuing basis. 

But a third consequence, less obvious and per- 
haps more important in the long run, was the sym- 
bolic value of the conference itself, which was, in 
effect, to make “beautification” a respectable term 
and to set it up as a governmental objective to be 
pursued without embarrassment or timidity. In oth- 
er words, as a result of the conference, the subject 
of community appearance is no longer a proper one 
only for the garden club ladies, city planners, land- 
scape architects, and other professionals who have 
been concerned with it for a long time. The way is 
now open for it to be approached purposefully and 
directly. 

This, of course, creates not only an opportunity 
for local government officials, but a number of 
tough problems as well. I was struck by this fact 
earlier this week as I sat through a meeting at the 
Chapel Hill town hall which had been called by our 
town planner to present to a representative group 
of citizens the initial results of his recently-complet- 
ed “Community Appearance Survey.” A major pur- 
pose of this meeting was to solicit from the as- 
sembled citizens a response which would be helpful 
to the planner in deciding what direct actions 
should be taken next in pursuing the objective of a 
more beautiful city. 

Community appearance inventories of this kind 
are a relatively new type of planning study, very 
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much in line with (and in response to) the re- 
kindled interest of local officials in the City Beau- 
tiful—the rock, as some will tell you, upon which 
the modern city planning movement was founded 
some 70 years ago. 

The Chapel Hill survey results were extremely 
interesting. With some ingenuity, the planner had 
worked out a system by which the major visual 
features and characteristics of the town could be 
recorded on a map. For example, major and minor 
“landmarks” (principally large and _ not-so-large 
buildings) were spotted on a map. Main thorough- 
fares were distinguished from minor ones. “Corridor” 
routes hemmed in with natural vegetation were iden- 
tified in such a way as to contrast with roads hav- 
ing more open views. Fields and similar spaces, views 
of water, areas of high visibility from major roads, 
potential “landmark locations,” and other similar 
features were shown. In all, the survey method 
represented a rather imaginative, if limited, approach 
to the initial problem of merely looking around and 
systematically recording visual assets and liabilities. 

The audience response was also interesting. One 
person told a story which implied that getting good 
design in a democracy is difficult. Another had spe- 
cific and vocal objections to a 21-story dormitory 
being planned for the University campus. A third 
suggested that the local garden clubs should tell 
downtown property owners to paint the backs of 
their stores. Another suggested tax relief for prop- 
erty owners or developers who do a better job of 
design. And so on. 

These random _ reactions, based on individual 
points of view, merely serve to point up the ex- 
treme difficulty the group encountered in facing up 
to the major issue: What do you do with this kind 
of information once it is gathered? How do you ar- 
rive at a community consensus as to what is visually 
desirable? Is it even possible to do so? And, assum- 
ing that the underlying purpose of such inventories 
is to use them as a basis for developing a plan of 
action, what form should the plan itself take? And 
how and at what point do the objectives of the 
plan fit in with the range of land use control devices 
that have traditionally been available to carry out 
city plans? Suppose, for example, that such a sur- 
vey were to indicate the presence of a magnificent 
vista down a rural valley on the outskirts or at the 
entrance to the town. Presumably an objective of 
the plan would be to preserve the vista. The ques- 
tion of how to do so becomes an extraordinarily 
complex one, particularly in view of the fact that 
not one, but perhaps hundreds of property owners 
might be involved in attempts to protect or control 
such a view. Or, to take another problem, how does 
one convince a public agency, particularly one 
clothed with the power of eminent domain, that 
its building is too high, if the only objection is one 
of its mere visual appearance against the skyline. 

Other problems will suggest themselves as more 
and more cities begin to struggle with the problems 
of community appearance.The Chapel Hill study 
was undertaken by its planning board. But can 
the typical planning board, given its already con- 
suming responsibilities for land use planning, zoning, 





subdivision regulation, and other traditional activi- 
ties, reasonably be expected to devote the necessary 
time and energy to a respectable job of ploughing 
this new and untried ground? Perhaps a new kind 
of official commission or board is needed at the local 
level. If so, how should it be staffed, and by 
whom? Most city planners, like other city officials, 
already have more to do than they can handle, and 
planners by and large are unequipped by education 


ty of the city—as, indeed, in my opinion, are most 
architects, landscape architects, and other design 
professionals. 


These are not easy questions. But if this newest 
of city activities and interests opens up another 
Pandora’s Box, so be it. It is nevertheless encourag- 
ing to realize that the objective itself has at last 
become respectable, and that even these halting of- 


or experience to undertake additional (or anything 


ficial steps toward a more beautiful environment 
approaching total) responsibility for the visual quali- 


are being taken. 








Health directors from many North Carolina counties and Dr. James F. Donnelly, Director, Personal Health Division 
districts learned about their role in the implementation of of the State Board of Health, Raleigh, discusses Medicare 


Medicare during a conference at the Institute of Govern- during the special meeting of local health directors. 
ment. 
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Assistant Director Kenneth Howard (left) discussed tax proposals submitted 
to the State Tax Study Commission during the annual conference of the North 
Carolina Tax Collectors Association (above) at the Institute of Government. 
The three-day session included seminars on record of tax payment; prevention 
of embezzlement; design of collection records, letters and advertisements; 
apportionment of taxes and release of lien on real estate; and certification of 
tax bills to other wnits and power to collect. In addition to the annual business 
session led by Association President Mrs. Ortense Dickson, the conference 
featured William A. Campbell’s lecture on collecting from a closely-held 
corporation, a collection clinic, and discussion of 1965 legislation affecting tax 


collectors and collection by Henry W. Lewis. Campbell and Lewis are Institute 
Assistant Directors. 
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A Fale 
on th: Use 


by Donald Hayman 


Most municipalities in North Car- 
olina provide the same fringe bene- 
fits for hourly employees as perma- 
nent salaried employees. A few mu- 
nicipalities which have not been pro- 
viding the same benefits have recent- 
ly revised their personnel ordinances 
to provide similar benefits to all em- 
ployees. Manufacturing industries in 
the state have not yet equalized bene- 
fits but are expected to do so as the 
result of pressure from minority 
groups, who allege the different treat- 
ment constitutes discrimination, and 
from unions. 

Supervisors of hourly paid employ- 
ees receiving a fringe benefit such as 
sick leave for the first time have a 
responsibility to see that employees 
understand that sick leave is a priv- 
ilege, not a right. Supervisors should 
_ review with their employees (1) the 
provisions governing the taking of 
sick leave, (2) that sick leave is to 





Above, Professor Donald Matthews of 
the University of North Carolina 
Political Science Department conducts 
a business session for the North Caro- 
lina Center for Education and Politics. 
Dr. Matthews is NCCEP director. Re- 
apportionment was among the major 
topics at the Institute session. 
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be taken only when the employee is 
sick, and (3) that accumulated sick 
leave can be as valuable to an em- 
ployee in his time of greatest need 
as money in the bank. 

The following fable appeared in a 
personnel journal approximately ten 
years ago. An unsuccessful attempt 
was made to find the original publi- 
cation. The fable is reproduced here 
from memory with the hope that it 
will be of help to supervisors, em- 
ployees, and their employing govern- 
mental units. 


Once upon a time there were two 
brothers who were sent on a long 
journey across the desert by their fa- 
ther. As their camels were brought 
out for the brothers to mount and 
depart, their father said, “My sons, 
in the right saddle bag I have placed 
food for you and gifts for any per- 
sons who shall care for you while you 
are on this long journey. In the left 
saddle bag, I have placed a gift for 
each of you. The gift is as precious 
as gold, and I want you to treasure 
it as though it were life itself. Prom- 
ise me that you will not open your 
left saddle bag until you arrive at 
your destination or unless adversity 
shall befall you and your life shall be 
endangered. The two sons promised 
their father that they would obey his 
request and would return as soon as 
they had completed their mission in 
the distant land. 


The two brothers traveled without 
incident for three days across the des- 
ert. Although the brothers did not 
discuss what might be in the left sad- 
dle bag, the younger brother was cur- 
ious as to what treasure his father 
had placed in the left saddle bag. Late 
at night on the third day of the trip, 
the younger brother arose from hi 
bed upon the sand and quietly tip- 
toed to where the saddle bags had 
been placed for the night. Seeing that 
his brother was sleeping, he opened the 
left saddle bag. To his surprise, there 
was nothing. but a loaf of bread and 
a goat skin of water. The younger 
brother thought to himself, “Why did 
father give us these? What is special 
about this loaf of bread and this wa- 
ter that he should not want us to 
open them until we reach our des- 
tination?” To satisfy his curiosity, he 
nibbled from the loaf and drank of 
the water before returning to bed. 
Still curious as to how the bread and 
water were different, on the follow- 
ing night, he stole again to the sad- 





die bag and again nibbled on the 
bread and drank of the water. Every 
night for a week he ate and drank 
until the bread and water were nearly 
gone. 

On the tenth day of the trip the 
south wind started blowing and blew 
both night and day. The two broth- 
ers were cut by the blowing sand and 
the camels could not walk against the 
wind. As there was no tree or shelter 
in sight, the two brothers lay down 
on the sand with only their camels 
to protect them from the blowing 
sand. For three days and nights the 
wind blew, and the brothers could not 
travel. 

On the third day of the storm the 
brothers ate the last of the food that 
their father had placed in the right 
saddle bag and drank the last drop 
of water from the goat skins which 
hung from the camel’s neck. For two 
days they traveled without food or 
water. On the second day the younger 
brother despaired. He said, “We will 
never arrive at our destination. We 
will never see our father again. We 
will die here on the desert.” 

The older brother who was tired 
and worn said, “Brother, do not give 
up hope. Now is the time for us to 
open our saddle bags to see the gift 
that our father placed there for us. 
The brothers opened the saddle bags. 
In the older brother’s bag was a loaf 
of bread and a goat skin of water, 
but in the younger brother’s bag were 
only crumbs and a pint of water. Only 
through the charity and sacrifice of 
the older brother who shared his wa- 
ter and bread with his younger broth- 
er were the travelers able to reach 
their destination. 

Is not your sick leave like the 
bread and water provided by the fa- 
ther to the two sons? Is not sick 
leave a gift as precious as gold to 
be treasured as though it were life it- 
self? When you are ill, normal ex- 
penses continue and medical expens- 
es mount. Sick leave which has been 
saved to. be taken when it is truly 
needed, gives employees a greater de- 
gree of economic security and may 
save you from asking for charity 
from relatives and friends. 

As you earn sick leave, will you 
be like the older brother and save 
your sick leave in order to use it 
when you are really sick? Or will 
you be like the younger brother who 
kept nibbling away at the treasure 
and was dependent upon the charity 
of his relatives in his hour of need? [] 
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At left, Wilbur Thompson, Professor Mackintosh (Burlington) and Ray 
of Economics at Wayne State, and (Fayetteville) and Commissioner 
one of the faculty members of the Trentman of Wake County. 

Urban Policy Seminar; managers 


“The City of the Future” was th 
subject of a Regional Urban Policy 
Seminar held at the Institute Ape 
20-23 to examine the nature of th 
contemporary urban environment anj 
the limitations and potentialities o 
public policy in meeting public need 
within that setting. 

The Seminar was conducted by the 
Brookings Institution under the joint 
sponsorship of the International City 
Managers’ Association, the North Cy. 
olina City and County Managers’ As. 
sociation, and the Institute of Govern. 
ment. A major portion of the expense 
of the participants was met from; 
Ford Foundation grant to the Institute 
of Government. 

Some 30 state and local officials a. 
tended the sessions, including city and 
county managers, planners, governing 
board members, and state administr:- 
tors. Members of the faculty and some | 
of the participants are shown on thes 
pages. 
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Between sessions the “Guilford delegation” continues the 
discussion with Don Hayman of the Institute (left). Seated 
is George Aull, Greensboro Manager, surrounded by Robert 
Barkley of the Urban Redevelopment Commission; High 


Point Manager, Harold Cheek; and Guilford Manager, Carl 
Jobnson. 
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Professor Edward Higbee of the University of Rhode Island 
discusses the financial inter-relationships of all governments. 
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Discussing Research Triangle developments are Hal Trentman, Chairman of the 
Wake County Board of Commissioners; Bob Stipe of the Institute; Pearson 
Stewart, Director of the Research Triangle Regional Planning Commission; and 
William Carper, Raleigh Manager. 





OVERNIGHT 


a 


Assistant Director Allan Ashman, 
left, checks out the ‘story of the 
National Council on Crime and Delin- 
quency Inventory Meeting with a 
UPI correspondent. Pinpointing prob- 
lem areas in the field of juvenile and 
adult corrections in North Carolina 
was the key topic at the Institute 
session. Among the problems high- 
lighted were securing better and more 
highly trainned personnel, obtaining 
more juvenile detention facilities, and 
implementing cooperation among 
agencies concerned with corrections. 


Above, William E. Besuden, Associate Di- Scott Greer, Director of Metropolitan Studies 


rector of the ICMA, was coordinator for 
the Urban Policy Seminar. 


at Northwestern University and a member 


helt, tole Daas, af the Deeeitags tett- of the Seminar faculty, talks with Coordi- 
tution and Director of the Seminar offers an nator Besuden (right) and professors T homp- 
analysis of urban action. son and Higbee (left). 





Credits: Cover photo and pictures on page 20, Hugh Morton. All other photos, Charles Nakamura. Design and illustrations, Lynn Igoe. 
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Recent Institute of Government Publications 


Available Now: 
Robert G. Byrd: County Budgeting 


Robert E. Phay: Federal Assistance for Local Governments 


Prepared for the State Planning Task Force. 
Copies may be obtained from the Task Force, 
127 Halifax Street, Raleigh, North Carolina, 
or from the Institute of Government. 


Warren Jake Wicker: Arrangements for Water and Sewerage Services 


Coming Soon: 
Ben F. Loeb, Jr.: North Carolina Fire Laws 


Robert E. Phay: Eminent Domain Powers for Cities and Counties 





JUNE AT THE INSTITUTE OF GOVERNMENT 


...@ preview of coming schools, meetings, conferences 


Probation Officers 

Highway Patrol Basic School 

North Carolina Section, A. I. P. 
Police Community Relations Institute 
Local Government Reporting Seminar 
Driver Education 

Wildlife Recruit School 

Probation Supervisors 


Local Government Auditing for Certified Public Accountants 











